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DECI SI ON

This case is before the State Personnel Board (Board) for
determnation after the Board rejected the Proposed Decision of the
Adm ni strative Law Judge (ALJ) in the appeal of Robert Jenkins
(appellant), a Systens Software Specialist Ill [Technical] with the
Stephen P. Teale Center (Teale), froma 3 working days' suspension
and official reprinmand.

The adverse action charged appellant with violations of
Cover nnent Code  section 19572, subdi vi si ons (0) willful
di sobedi ence and (w) unlawful discrimnation, including harassnent
on the basis of sex, against the public or other enployees while
acting in the capacity of a state enployee. The adverse action
alleged that appellant sexually harassed his fornmer girlfriend
while he was visiting the Departnment of Mtor Vehicles (DW) on

state business (referred to as the "Lorentz Incident”). It was
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also alleged that appellant sexually harassed a fellow Teale
enpl oyee by asking the enployee out to |lunch on nunerous occasions
over a few years (referred to as the "Jimnez incident"). The ALJ
who heard the matter found that while appellant's actions were
possi bly discourteous and "silly", they constituted neither wllful
di sobedi ence nor sexual harassnent.

Wiile the Board did not necessarily disagree with the ALJ's
conclusion, the Board believed that a nore thorough discussion of
the applicable |law was necessary to support the conclusion, and
therefore rejected the Proposed Decision and determned to decide
the case itself, based upon the record, including the transcript,
exhibits, and the witten and oral argunents. Based upon this
review, the Board finds that appellant's actions did not constitute
sexual harassnment nor wllful disobedience and therefore revokes
appel lant's three days' suspension and official reprinmand.

FACTUAL SUWARY

The Ji m nez | nci dent

Appellant is enployed as a Systens Software Specialist 111
(SSS I'1l1) with Teale. At the tinme of the incident, he had been
working for Teale for approximately el even years and had no prior
adverse actions. As part of his job duties as a SSS I, appell ant
assi sts persons fromother state agencies, including the Departnent

of Motor Vehicles (DW), with conputer-rel ated probl ens.
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During the early fall of 1991, appellant struck up an infornal
conversation wth co-workers Norma Jimnez and Norm Morikawa
outside the partition to the personnel office where M. Jimnez
wor ked at Teal e. During this conversation, appellant asked M.
Jimnez to have lunch with him Ms. Jimnez declined. Thi s was
not the first time appellant had extended a lunch invitation to
Ms. Jimnez; he had extended such invitations on several other
unspeci fied occasions. According to M. Jimnez, M. Mrikawa
guestioned her during this conversation as to why she would not go
out with appellant. Both appellant and M. Morikawa denied that
M. Morikawa said any such thing.

Wiile M. Jimnez declined this and all other |unch
invitations issued from appellant over the years, she never told
appellant to stop issuing the invitations to her or that his
invitations were bothering her in any way. Rat her, M. Jimnez
made up excuses each tine as to why she could not accept the
invitation.

On anot her occasion, appellant was showi ng his new car to sone
co-workers in the Teal e parking | ot when he saw Ms. Jimnez and
Ms. Carol Pennington, Teale's Human Resources Manager.  Appel | ant
asked Ms. Jimnez when she was going to go take a ride with himin
his new car. Ms. Jimnez politely declined the invitation,

provi ding no explanation to appell ant.
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Eventually, M. Jimnez nentioned to M. Pennington that
appellant's invitations were bothering her, but indicated that she
did not want to file a conplaint against him Ms. Penni ngton
thereafter approached one of appellant's supervisors about the
matter and the supervisor in turn spoke to appellant. In response,
appel lant demanded that an investigation into M. Jimnez's
al | egati on be conduct ed.

Ms. Lauren Otiz, Teale's Affirmative Action Oficer,
subsequent|ly conducted an investigation and wote up a report. In
her report, she found that appellant's repeated invitations for
[ unch coul d be construed as sexual harassnment, but recommended t hat
no action be taken as a result of the allegations. Appellant was
given a copy of Ms. Otiz's report, along with a nenorandum from
his supervisor asking himto cease all invitations to M. Jimnez.

Since the investigation took place, appellant has not approached
Ms. Jimnez in a social manner.

The Lorentz | nci dent

At one tinme, approximately one year and a half before the
instant adverse action was taken, appellant was romantically

i nvol ved with a DW worker named Deborah Lorentz. The two "broke



(Jenki ns continued - Page 5)
up" at that tine and, according to appellant, have since renained
good friends.*!

Along with other Teal e enpl oyees, appellant attended a sexual
harassnent training course given by Teale in the fall of 1991,
prior to the Lorentz incident.

On or about OCctober 14, 1991, appellant spoke with Sally
Htom of the DW's Technical Support Services Unit (TSSU) | ocated
on the fourth floor of the DW building. M. Htom told appellant
that years earlier he (appellant) had |left sone conputer manuals in
the TSSU office, and that she wanted to know if it would be okay to
throw these manuals out. Appel | ant responded that he could not
recall what manuals she was referring to and that he had better
cone and take a |ook at them hinself before they were thrown out.
On Cctober 24, 1991, appellant went to the DW to check on the
status of these nanuals, as well as to help out another DW
enpl oyee, Roger Wlhelm wth sonme printer problens.

Upon arriving at the DW that day, appellant, who was wearing

his Teal e badge, proceeded to take the stairs to the fourth floor
to TSSU. Appellant's former girlfriend, Ms. Lorentz, worked on the

fourth floor. Upon arriving at the fourth floor, appellant went

! Testinony was admitted from Ms. Lorentz's co-workers that

Ms. Lorentz did not want to be friends with appellant, was upset by
his attention, and was attenpting to avoid him However, anot her
DW co-worker and friend of appellant's testified that he had seen
Ms. Lorentz recently having lunch on different occasions with the
appel l ant and attendi ng appellant's softball games after work.

Ms. Lorentz did not testify at the hearing.
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down the hall to see if his friend and forner co-worker, Kevin
Wng, was around. He told M. Wng that he had sone business in
TSSU and would be back to visit later. Appellant wal ked down the
hal lway to TSSU but could not |ocate Bruce Sacco, the person who
worked with Sally Htom and the person who he had cone to see
about the manual s. Appel I ant wal ked back down the hallway for a
few mnutes before going back a second tine to Bruce Sacco's desk

By then, M. Sacco was at his desk

In the course of these trips up and down the hall of the
fourth floor, appellant passed Ms. Lorentz's desk (which was "open"
to the hallway) approximately four tines.? According to the
appel lant, he did not note whether Lorentz was at her desk and did
not nmake any attenpt to seek her out in any way.

Ms. Lorentz did not testify at the hearing. However, hearsay
evidence was admtted in the formof testinony from Ms. Lorentz's
co-workers that Ms. Lorentz was very upset by appellant's presence
wal ki ng back and forth near her desk. According to her co-worker's
testinmony, M. Lorentz told them that appellant was wal king back
and forth down the hallway near her desk, shaking a can of soda
loudly, rattling his keys in his pocket, and nuttering sonething

softly under his breath. M. Lorentz told her co-workers that in

2 Appellant clains M. Lorentz's desk is not visible from
where he was wal ki ng. Respondent contends the desk is visible.



(Jenki ns continued - Page 7)

the past, appellant would not |eave her alone and that this was
just another attenpt to bother her. Ms. Lorentz becane upset and
left for lunch through a back entrance.

Appel | ant denies that he harassed Ms. Lorentz in any way as he
went about his business on Cctober 24, 1991. Wile he admts that
he was carrying a large soda with ice at this tine and that shaking
items in his hands can be a nervous habit of his, he was not
shaking the ice intentionally to get Ms. Lorentz's attention.

After Ms. Lorentz conplained to a co-worker about appellant's
presence and its enotional effect on her, Ms. Lorentz's supervisor,
Ms. Nelson was called over to assist with the matter. M. Nelson
proceeded to stop the appellant in the hallway as he was wal ki ng
with Kevin Wng getting ready to |eave the building. Ms. Nel son
asked appellant for identification and asked what his business was
on the fourth floor. Appellant told her he was visiting a friend
and showed Ms. Nelson his Teale identification badge. M. Nelson,
however, testified that appellant had no identification with him
when she questioned him and that is why she summoned a security
guar d.

The security guard took appellant into another room and
guestioned him briefly. The security guard testified at the
hearing that appellant showed him his driver's license and his
Teal e badge. Appellant told the security guard that M. Sacco

could verify that he was on official business at the DW, which
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M. Sacco subsequently did. This satisfied the security guard who
instructed appellant to finish his business and |eave through a
different route as his presence was upsetting one of the DW
enpl oyees. Appellant was rel eased wi thout an escort.

After |leaving the security guard, appellant returned to finish
his conversation with Bruce Sacco in TSSU where they chatted for a
few mnutes |onger before appellant left the building. Evi dence
was al so admtted that Ms. Nel son saw appel |l ant again on the fourth
floor for a brief time after |unch.

Appel lant returned to Teale for the afternoon, but |eft work
an hour early and returned to the DW building to wait outside for
Ms. Lorentz to | eave work. Appellant attenpted to speak with
Ms. Lorentz as she got into her car in the parking |ot, but
Ms. Lorentz would not speak with him

Teale charged appellant with wllful di sobedi ence and
di scrimnation, including sexual harassnent under Covernnment Code
section 19572 subdivisions (0) and (w. Teale contends that
appel l ant deserves a three days' suspension and an official
reprimand based upon his conduct with Ms. Jimnez and Ms. Lorentz.

The charge of willful disobedience appears to be prem sed upon the
fact that appellant was informed of Teale's policy on sexual

harassnent and | ater violated that policy.
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DI SCUSSI ON

Sexual Har assment

Title VII of the Gvil R ghts Act of 1964 (42 U S C section
2000e et seq.) prohibits, anong other things, discrimnation on the
basis of sex. Title VII was construed by the United States Suprene

Court in Meritor Savings Bank v. Vinson (1986) 477 U S. 57, to

i nclude discrimnation on the basis of sexual harassnent.

There are two categories of sexual harassment. "Quid pro quo”
sexual harassnment is defined by the Equal Enploynent Qpportunity
Conmm ssion (EEQC), the federal agency charged with enforcenment of
discrimnation | aws, as:

Unwel cone sexual advances, requests for sexual favors

and ot her verbal or physical conduct of a sexual nature

... when 1) submssion to such conduct is mnade either

explicitly or inplicitly a term or condition of an

individual's enploynent [or] 2) submssion to or
rejection of such conduct by an individual is used as

the basis for enploynent decisions affecting such

individual. 29 CF. R section 1604.11(a).

The second category of sexual harassnment is referred to as
"hostil e environnent harassnent” and was acknow edged as a cause of

action in Meritor Savings Bank v. Vinson, supra. EEQOC regulations

define the hostile environnent theory to include:

Unwel cone sexual advances, requests for sexual favors

and ot her verbal or physical conduct of a sexual nature
... when such conduct has the purpose or effect of,
unreasonably interfering wth an individual's work
performance or creating an intimdating, hostile or
of fensive working environnent. 29 C F R section
1604. 11(a).
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The EEQC has issued a nenorandum republished in March of 1990
entitled "Policy Quidance of Current |ssues of Sexual Harassnment"
(EEQCC Conpliance Manual, section 3114.) In that menorandum EECC
states that the ultimate question is whether a reasonable person
would find the challenged conduct to interfere unreasonably with
that individual's work performance or create an intimdating,
hostile or offensive work environnent. The EEQOC also takes the
position that, wunless the conduct is quite severe, a single
incident, or isolated incidents of offensive sexual conduct or
remarks generally do not create an abusi ve environnent.

The Ninth Grcuit has gone a step further in narrowing the
scope of when conduct becones legally offensive to a victim by
requiring that the standard by which to judge whet her an atnosphere
is sufficiently hostile or offensive is not the reasonable person

but the "reasonable wonman's" point of view Ellison v. Brady (9th

Gr. 1991) 924 F.2d 872.
In Ellison, the Nnth Grcuit court broke with the other
courts by holding that:
"...a female plaintiff states a prima facie case of
hostil e environnent sexual harassnent when she alleges
conduct which a reasonable wonman would consider
sufficiently severe or pervasive to alter the conditions
of enpl oynent and Create an abusi ve wor ki ng
environnent." Id. at p. 879.
Also pertinent to the instant case was the EIlison holding
that "the required showng of severity or seriousness of

t he harassing conduct varies inversely with the pervasiveness or
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frequency of the conduct.” 1d. at p. 878.

In addition to the federal |aw governing sexual harassnent
California has enacted its own prohibition against sexual
harassnment in the Fair Enploynent and Housing Act (FEHA)
Governnent Code section 12940(h). Section 12940(h) provides that
it is illegal for an enployer, or any other person, to harass an
enpl oyee or applicant because of their sex.

In Fisher v. San Pedro Peninsula Hospital (1985) 214

Cal . App. 3d 590, the court defined the el enents necessary to prove a
case of sexual harassment against an enployer under section 12940
as follows: 1) plaintiff belongs to a protected group; 2) plaintiff
was subject to unwel cone sexual harassnent; 3) the harassnent
conpl ai ned of was based on sex; 4) the harassnment conpl ai ned of was
sufficiently pervasive so as to alter the conditions of enploynent
and create an abusive working environnent; and 5) respondeat
superior. The court further held that the cases determ ned under
Title VII should be applied in determning whether the harassnent
neets the requisite level of being "sufficiently severe or
pervasive to alter the conditions of enploynent or create an
abusi ve working environnent." Id. at p. 609.

The Ji m nez | nci dent

The Board concurs with the ALJ's Proposed Decision that Teale
did not prove a case of sexual harassnment as to the Jimnez

incident. There is insufficient evidence in the record that
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appel l ant's occasional lunch invitations to Ms. Jimnez at work net
the legal threshold for sexual harassnment as they alone do not
appear to be sufficiently "severe" or "pervasive" to alter the
condition of Ms. Jimnez's enploynent and create an abusive work
envi ronnent .

There was testinony that Ms. Jimnez was not bothered by

appel lant's conduct and that she did not wish to file a conplaint.

Furthernore, there is no evidence in the record that Ms. Jimnez
ever told appellant that she was bothered by his invitations or did
not want him to ask her to lunch.® Wen appellant becane aware
that Ms. Jimnez was bothered by the invitations, he imediately
requested an investigation into the matter and ceased issuing
invitations to Ms. Jim nez.

Moreover, there is insufficient evidence in the record that
appel lant's several lunch invitations and single invitation to ride
in his new car were necessarily "sexual advances" or "verbal
conduct of a sexual nature" as required by federal regulations for
a sexual harassnment claim The Board assunes that it is not highly

unusual for colleagues in state service to have lunch with one

3 Wiile the failure of a victim to protest or resist the

har assnent does not necessarily render the conduct "wel cone” [ Bundy
v. Jackson (D.C. Gr 1981) 641 F.2d 934], Ms. Jimnez's failure to
express her disconfort to appellant is relevant as to whether
appel l ant had reason to know that his invitations were bothersone
to Ms. Jimnez.
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anot her. Casual and occasional lunch invitations during the
busi ness day to a nenber of the opposite sex, wi thout nore, can not
automatically be construed to <constitute sexual har assnent,
particularly when the invitor has never been told that the

invitati ons were not wel cone.

The Lorentz | nci dent

Nei t her does the Board find sufficient evidence in the record
to establish that appellant's conduct vis-a-vis M. Lorentz
constituted sexual harassnent.

In his Proposed Decision, the ALJ found that appellant did
purposefully walk back and forth near M. Lorentz's desk in her
presence, shaking his soda with ice and rattling his keys in an
effort to gain her attention. He also found that this conduct
upset Ms. Lorentz. Accepting these findings as true, we find them
insufficient to support an adverse action against appellant on the
basi s of sexual harassnent.

Pursuant to the standard set forth in Elison v. Brady,

supra, Teale has the burden to show that, in the eyes of a
"reasonable wonman", the conduct was sufficiently severe or
pervasive to alter the conditions of enploynent and create an

abusi ve working environnent.? Teal e nust show that the actions are

* Appellant is charged in the adverse action with unlaw ul
sexual di scrimnation, i ncl udi ng sexual har assnent , under
CGovernnment Code section 19572, subdivision (w). W apply the
standards set forth in federal and state case law to determ ne

whet her appellant has commtted sexual harassnent. Teale also
argues that appellant's actions violated its departnental policy on
sexual harassnment, which states, in pertinent part: " Sexual

harassnent is generally defined as unsolicited and unwel cone sexual
advances of a severe and/or pervasive nature, be they witten,
verbal, physical and/or visual, that wusually occur when...such
conduct or communi cation has the potential to affect an enpl oyee's
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nore than occasional or mnor instances.

G ven the fact that appellant and Ms. Lorentz were at one-tine
romantically involved, which naturally can create an atnosphere of
hi ghl y-charged enotions, even a year and a half later, it is
reasonable to conclude that M. Lorentz would be upset by
appel lant's presence at work and mght wish to see him | eave her
ar ea. Wiile a reasonable wonman m ght becone sonewhat upset at
seeing an old boyfriend stroll back and forth near her desk a few
times rattling his keys and soda, we do not believe a reasonable
woman would find the conduct in question sufficiently "severe" or
"pervasive" to alter the conditions of her enploynent and create an

abusi ve wor ki ng envi ronnent .

wor k performance negatively and/or create an intimdating, hostile
or otherw se offensive work environnment." W need not address the
i ssue of whether an enployer may adopt a sexual harassnent policy
that establishes behavioral standards nore exacting than that set
forth in the |aw In the instant case, even applying Teale's
policy, appellant did not commt sexual harassnment as appellant's
conduct was neither "severe" nor "pervasive" in nature.
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The record reveals that appellant was at the DW on state
business and that the incident in question occurred on only one
occasion, lasting only a matter of minutes.®> Appellant's conduct
of possibly trying to get Ms. Lorentz's attention can neither be
deened "severe" nor construed to be "pattern of conduct", elenents
which mght elevate appellant's conduct to the level of "sexua
har assnent ".

Moreover, as with the Jimnez incident, there is insufficient
evidence in the record to prove that appellant's actions
constituted either "unwel cone sexual advances" or "physical conduct
of a sexual nature." Assum ng appellant's intentions were to
bot her Ms. Lorentz by purposefully wal king back and forth in front
of her desk a few tinmes in and effort to gain her attention, we
find this conduct alone, while immature, bothersone and possibly
di scourteous, does not rise to the legal threshold required to
sustai n an adverse action based on sexual harassnent.

WI Il ful D sobedi ence

Governnent Code section 19572, subdivision (0) provides that

di scipline can be taken for willful disobedience. WIIful

> Wile the record reveals that appellant did attenpt to talk
to Ms. Lorentz after work in the parking |ot, adverse action should
not be taken on this basis as the record does not reflect what
appel l ant said or intended to say to her. W find that appellant's
one attenpt to speak with M. Lorentz after work does not
constitute sexual harassnent.
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di sobedi ence connotes a specific violation of a comand or

prohibition. Peters v. Mtchell (1963) 222 Cal. App.2d 852, 862.

The Board finds insufficient evidence in the record to support
a finding that appellant's conduct constituted willful disobedience
of Teale's sexual harassnent policy. Since the Board finds
appel lant's conduct does not constitute sexual harassnment, we
concl ude that appellant's conduct cannot formthe basis of a charge
of willful disobedience for violation of Teale' s sexual harassnent
policy.

For the above reasons, the adverse action of a three days'
suspension and official reprimand i s revoked.

ORDER

Upon the foregoing findings of fact and concl usions of |aw and
the entire record in this case, and pursuant to Governnent Code
sections 19582 and 19584, it is hereby ORDERED t hat:

1. The adverse action of a three days' suspension and an
official reprimand is hereby revoked.

2. This decision 1is «certified for publication as a
Precedenti al Decision pursuant to Governnent Code section 19582. 5.

3. This matter is hereby referred to an Admnistrative Law
Judge and shall be set for hearing on witten request of either
party in the event the parties are unable to agree as to the salary

and benefits due appellant.
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